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1. NEWS 
 
 
Investor-State Dispute Settlement provisions 
in the Trans-Atlantic Trade and Investment 
Partnership  
 
The inclusion of Investor-State Dispute 
Settlement (ISDS) in the Trans-Atlantic Trade 
and Investment Partnership, the proposed free 
trade agreement between the European Union 
and the United States, has not received uniform 
support within the Austrian government.  
Opponents, including the Austrian Chancellor 
Werner Faymann, advocate for the use in the 
US and the EU of the domestic justice in the 
resolution of investment disputes and question 
whether ISDS inclusion would result in 
circumventing the municipal legal systems.  
Negotiations are expected to continue later this 
year. 
 
Singapore Takes Another Step Closer To 
Forming the International Commercial 
Court 
 
Singapore has completed two public 
consultation exercises on the establishment of 
the Singapore International Commercial Court 

(“SICC”) and the requisite statutory legal 
changes to facilitate the same.  The draft bills 
for the proposed changes were released in April 
2014, and include provisions for the 
appointment of “International Judges”, the 
establishment of the SICC as a division of the 
High Court, rules on the proof of foreign law in 
the SICC, and on legal representation by foreign 
lawyers before the SICC. These changes will be 
debated at the Parliament in the coming months.  
 
Code of Practice for Fosfa Arbitrators 
  
The Federation of Oils, Seeds and Fats in 
London has approved a Code of Practice for 
Arbitrators (effective 1 May 2013) which 
provides guidance to parties in arbitration 
disputes under FOSFA terms, in the same way 
as the Guide to Arbitrations and Appeals. 
 
New revision of Gafta contracts and rules 
 
As of 1 June 2014, a new list of Gafta contracts 
and rules became effective. These will be 
applicable only to transactions concluded on or 
after 1 June 2014. Gafta is the Grain And Feed 
Trade Association with headquarters in London. 
 
Singapore International Arbitration Centre 
2013 Report Card  
 
The Singapore International Arbitration Centre 
(“SIAC”) announced in February 2014 that 
SIAC case filings in 2013 increased by 10% 
from 2012 to 259 new cases. The total sum in 
dispute for new cases filed in 2013 was S$6.06 
billion, of which 86% were international in 
nature, and 48% had no connection with 
Singapore. A significant portion of the new 
cases filed involved parties from India, China, 
Indonesia, Hong Kong and USA. SIAC also 
reported that the key areas of dispute handled 
were the same as in previous years, namely, 
international trade and general commercial, 
corporate and joint venture, and construction 
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and shipping disputes. In 2013, SIAC received a 
new record number of 19 applications to appoint 
an emergency arbitrator and it accepted all 19 
requests. SIAC also received 36 requests for the 
application of the Expedited Procedure and 
accepted 22 requests.  
 
UNCITRAL Adopts New Transparency 
Rules 
 
UNCITRAL have adopted new transparency 
rules in Investor - State arbitration, coming into 
effect on 1st April 2014. Investor - State disputes 
are often issues of public interest, these 
procedural rules will make arbitrations 
involving a State and initiated under an 
investment treaty, fully accessible to the public. 
The new rules can be accessed here. 
 
UNCTAD Releases Statistics of 2013 
 
UNCTAD has released highlights of Investor-
State Dispute Settlement Cases for 2013. One of 
the most interesting points is the unusually high 
number of cases filed against developed States. 
Also, 57 ISDS cases, pursuant to IIA’s, were 
initiated in 2013, down very slightly to the 
previous year’s record high. These statistics can 
be viewed here. 
 
Piercing the Veil of State Enterprises in 
International Arbitration 
 
Wolters Kluwer has published “Piercing the 
Veil of State Enterprises in International 
Arbitration”, by Albert Badia. This 280-page 
book is the result of 5 years of research on the 
law of state responsibility in international 
arbitration. To answer the questions of how far 
we should go in holding states responsible for 
the acts of their State Enterprises, and which 
principles should be applied, the author focuses 
on the theory of state attribution, ultimately 
concluding that, when it comes to enterprises 
owned or controlled by states, the veil-piercing 
rule constitutes a special form of attribution. 
 
New Commercial Arbitration Centre Opens 
in Saudi Arabia 
 
A new commercial arbitration centre has opened 
in Saudi Arabia for local and international 
commercial and civil disputes under the Council 

of Saudi Chambers (CSC). The CSC would 
form a board of directors which will approve the 
centre’s regulations and prepare a list of 
arbitrators. The centre, which will have 
branches inside and outside the Kingdom, will 
represent it in the field of commercial 
arbitration both domestically and 
internationally, and would have a fund to 
provide arbitration aid. 
 
International Centre for Energy Arbitration 
Launches Dispute Questionnaire 
 
The ICEA, based in Edinburgh, was set up by 
the Scottish Arbitration Centre and the 
University of Dundee. It has recently launched a 
questionnaire, aimed at legal, technical and 
management professionals, working to develop 
arbitration rules for the energy sector. 
 
The Institute for Transnational Arbitration 
Launches New Forum for Latin American 
Issues 
 
The ITA, along with the Asociacion 
Latinoamericana de Arbitraje (ALARB) and the 
Comie Brasileiro de Arbitragem (CBAr), has 
announced the launch of a new online forum. 
The forum will provide a platform for informed 
discussion, practical questions and new 
developents on issues relating to Latin 
American disputes. 
 
Bahrain Hosts ICCA New York Convention 
Roadshow 
 
The ICCA Judicial Dialogue on the 1958 New 
York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, was 
held in Manama, Bahrain. In attendance were 
members of the Supreme Courts, Courts of 
Appeal and Cassation Courts, representing 13 
Arab countries. From the two days the 51 
participating judges issued many 
recommendations, these included; the launch of 
a website which will compile judgments 
rendered in Arab countries; the call for 
accreditation of the Arabic language as an 
official language in respect to international 
treaties and agreements related to international 
commerce and arbitration centres and; to 
highlight the flexible nature of Islamic Sharia 
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and its integration of arbitration rules and 
commercial transactions. 
 
New President at CEPANI 
 
The Belgian Centre for Arbitration and 
Mediation has elected Dirk De Meulemeester as 
its new president as from 17th June. He replaces 
Michele Flamee, who served from 2011.  
 
Stockholm Updates Arbitrators Guidelines 
 
The Stockholm Chamber of Commerce (SCC) 
has updated its Arbitrator’s Guidelines, which 
serve as a practical tool and source of 
information for arbitrators. The changes include 
clarifications on: the appointment of an 
administrative secretary, costs of hearings, the 
distribution of awards and also important 
changes for VAT, expenses and the settlement 
of account. The revised guidelines can be 
viewed here. 
 
China – Shanghai Free Trade Zone Launches 
Arbitration Rules 
 
The new China – Shanghai Pilot Free Trade 
Zone has launched its new arbitration rules. The 
rules have been tailored for the Free Trade Zone 
and include an emergency arbitration court 
system and a way of resolving disputes over 
small amounts of money. The new rules can be 
viewed here. 
 
ICDR Revises Dispute Resolution Rules 
 
The ICDR has made revisions to its dispute 
resolution rules. Some of the changes include 
International Expedited Procedures – allowing a 
sole arbitrator in cases where the claim or 
counterclaim does not exceed $250,000USD. 
Now signing the Notice of Appointment (NOA) 
affirms the arbitrator’s availability to serve 
promptly in the case. The tribunal is to manage 
the information exchange among the parties 
maintaining efficiency and economy. Final 
awards shall be made, unless specified by law or 
determined by ICDR, no later than 60 days from 
close of hearing. All of the amendments, which 
become effective 1st June, can be viewed here. 
 
CCIR Court of Arbitration of Romania - 
Arbitrators Appointment Reformed 

 
As of May and respectively June 2014, the 
Court of International and Commercial 
Arbitration attached to the Chamber of 
Commerce and Industry of Romania (“CCIR”) 
benefits from enhanced organization and 
arbitration rules. Most relevantly, parties are 
now free to appoint arbitrators, whereas as per 
the largely contested preceding system (that had 
been implemented as of 2012), all members of 
the arbitral tribunal were to be appointed 
directly by the CCIR. Needless to say, such 
system had given rise to suspicions on the 
independence and impartiality of arbitrators as 
well as to corruption scandals, and (coupled 
with an arbitration procedure that substantially 
departed from the international practice) to an 
important decrease in the overall credibility of 
the CCIR as an arbitral institution. Also, unlike 
the period before 2012 (when party appointed 
arbitrators were to be chosen exclusively out of 
CCIR’s list, whilst the chairman of the tribunal 
was to be appointed directly by the CCIR), 
parties are as a matter of principle free to 
appoint arbitrators outside of the list, whilst the 
party appointed arbitrators are to proceed to the 
chairman appointment in first instance. Further, 
although CCIR arbitrator appointments (in case 
parties/party appointed arbitrators fail to 
proceed with same) are to be made as a rule out 
of CCIR’s list, this only applies to the extent 
parties have not agreed otherwise. In addition to 
the much expected reform concerning 
arbitrators appointment, the new rules contain 
other important changes aimed at bringing 
CCIR arbitration more in line with international 
practice e.g., administration of evidence is now 
to be made as per IBA rules rather than 
Romanian Civil Procedure Code, parties are free 
to decide the arbitration language, there are new 
provisions regarding arbitrators’ acceptance of 
appointment, independence and impartiality, as 
well as confidentiality of the arbitration, written 
procedure, multiple parties, etc.  
 
________________________________________ 
 
 
2. LAWS & TREATIES 
 
Burundi Accedes New York Convention 
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Burundi has become the 150th State to accede 
the New York Convention. The Convention will 
enter into force on 21 September 2014. There 
was one reservation to the convention, the 
‘commerciality reservation’, where the 
convention will only apply to disputes 
characterized as commercial under municipal 
law. 
 
San Marino signs the ICSID Convention 
 
San Marino has signed the ICSID Convention, 
the ceremony was attended by the World Bank 
and ICSID officials. In accordance with Article 
75 of the ICSID Convention, the World Bank 
has notified all ICSID Convention signatory 
states of San Marino’s signature. 
 
Amendment of the Austrian Arbitration law 
 
A new law limiting challenges of arbitral awards 
to the prevue of the Supreme Court came into 
effect on 1 January 2014 in Austria.  The new law 
requires the Austrian Supreme Court to act as a 
court of first (and last) instance for all challenges 
to arbitral awards with the limited exception of 
consumer or employment disputes and therefore 
increases the attractiveness of arbitrating disputes 
in Austria because time, costs, and uncertainty 
involved with potential challenges to awards is 
reduced.  The new law incorporates deterrents to 
frivolous challenges by setting the filing fee at 5% 
of the amount in dispute with a minimum filing 
fee of € 5,253, and providing the victor the 
potential to recover costs of court proceedings. 
 
Amendment to New Brazilian Arbitration Act 
Alters Regulation of Arbitration Clauses in 
State Contracts 
 
On 15 July 2014, the House of Representatives 
approved the opinion of the sponsor of Bill No. 
7.108/2014, which alters certain provisions of 
the Brazilian Arbitration Act of 1996 (Law No. 
9.307/96), including new provisions related to 
arbitration in the public sector. On 29 August 
2012, the Senate approved the creation of a 
commission of six Brazilian arbitration 
practitioners to present a draft of a new bill to 
review the Brazil Arbitration Act. One of the 
main alterations inserted in the Bill is the 
permission for public administration bodies to 
enter into arbitration proceedings. These 

provisions are intended to inspire confidence in 
foreign investors negotiating agreements with 
the public administration. For many years, 
scholars and courts have disagreed on the 
possibility of a state entity to enter into an 
arbitration agreement under Brazilian law. More 
recently, the Public-Private Partnership Act of 
2004 (Law No. 11.079/2004) has expressly 
allowed governmental bodies to enter into 
arbitration agreements if the seat of arbitration 
is in Brazil and the arbitration is held in 
Portuguese. The House of Representatives has 
approved the Bill, including an amendment that 
inserts language to limit arbitration in state 
contracts “only to cases where the tender 
protocol specifically provides for an arbitration 
agreement, as per its regulation.” 
 
Turkish legislature resolves uncertainty in 
the competence for arbitration disputes 
 
On 18 June 2014 the Turkish legislature has 
now clarified any uncertainty beyond a doubt. 
Article 5 of Law No. 5235 now provides, 
unambiguously, that the commercial court of 
first instance, sitting as a panel of three judges, 
is to hear and determine all arbitration-related 
disputes under the International Arbitration Law 
and Code of Civil Procedure, as well as all 
requests made under the Turkish Private 
International Law regarding the recognition and 
enforcement of foreign arbitral awards. The 
provision has clarified a point of crucial 
importance, and the change is therefore greatly 
welcomed by arbitration practitioners in Turkey.  
 
 
________________________________________ 
 
 
3. COURT CASES 
 
Australia  
 
An Arbitration Friendly Enforcement Order 
from Australia’s Federal Court 
 
On June 17, 2014, the Federal Court of 
Australia issued an order pertaining to an 
ongoing arbitral battle over a shipping contract 
between Armada and Gujarat NRE Coke. 
Armada, a shipping company who is under 
judicial management (restructuring) in 
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Singapore, sought to arbitrate a claim against 
Gujarat for failing to fulfil its contractual 
obligations after the date that Armada was 
placed under judicial management. The 
arbitration hearings took place in London in 
2011 and 2012 and have resulted to date in three 
partial awards. These awards cumulatively have 
held Gujarat liable for USD 7.8 million plus 
interest. A fourth partial award remained 
pending at the time of the Australian court 
order. The court order discussed here is part of a 
proceeding initiated by Armada to have the first 
three partial awards enforced in Australia 
pursuant to the International Arbitration Act 
1974. Gujarat challenged the enforcement of 
these arbitral awards on the basis that the 
arbitration clause in the contract required that 
‘commercial men’ be selected as arbitrators and 
that both Armada’s appointee and the chairman 
of the arbitration did not meet this criteria. 
Gujarat also claimed that a declaration by the 
arbitrators in the second partial award 
contravened Australian public policy by 
declaring that Gujarat’s future breaches of the 
contract with Gujarat would also be covered by 
the award. The judge in this case dismissed all 
of Gujarat’s challenges and gave leave to 
Armada to amend its enforcement application to 
include the final fourth partial award. What is 
interesting about this cases is that the Australian 
judge held that the declaration in the second 
partial award would contravene Australian 
public policy but that the award could be 
rendered compatible merely by allowing 
Armada to amend its claim to include the fourth 
and final partial award (which would apparently 
render the ‘future breaches’ declaration in the 
second partial award moot). Armada 
(Singapore) Pte Ltd (Under Judicial 
Management) v Gujarat NRE Coke Limited 
[2014] FCA 636 
 
Germany 
 
Group of companies doctrine does not 
necessarily violate German public policy 
 
The German Federal Court of Justice recently 
had the rare opportunity to deal with the group 
of companies doctrine, which, under certain 
conditions, extends an arbitration agreement to a 
non-signatory. This doctrine is not recognised 
under German law. The dispute concerned a 

patent dispute between a Danish company and 
an Indian company. The Danish company as 
claimant had initiated German court 
proceedings after a trade fair in Hanover in 
April 2010, claiming that the respondent, an 
Indian company, had offered casings for 
electrical equipment at the fair in violation of 
the claimant’s patent. The respondent objected 
to the jurisdiction of the German court by 
relying on an arbitration agreement in a licence 
contract between the predecessor of the 
respondent and a company represented by the 
patent owner, who was also the director and sole 
shareholder of the claimant. Applicable law 
under the licence contract was Indian law and 
the respondent argued that the claimant was 
bound to the arbitration agreement under the 
group of companies doctrine applicable under 
Indian law. The lower German courts rejected 
the jurisdictional objection of the respondent 
holding inter alia that the group of companies 
doctrine violates German public policy because 
it denies parties access to state courts although 
they did not agree to submit their dispute to 
arbitration. The Federal Court of Justice 
reversed this decision, holding that the lower 
courts had disregarded important aspects which 
might lead to the claimant being bound by the 
arbitration agreement in the licence contract. 
The court first held that the applicable law with 
regard to the question of extending an 
arbitration agreement to a third party is the law 
which is applicable to the arbitration agreement. 
In this case, this was Indian law. The court then 
held that the lower courts must establish the 
applicable Indian law with regard to the 
question of extension of the arbitration 
agreement, instead of simply assuming that the 
application of a foreign law would lead to a 
result in violation of German public policy. It 
further explained that should Indian law provide 
that the patent owner and the claimant were 
bound by the arbitration agreement in the 
licence contract because of their close 
connections to the party who had concluded the 
licence contract, there was no reason to assume 
that this would violate German public policy. 
While the court thereby did not embrace the 
group of companies doctrine as such, it made 
clear that public policy considerations regarding 
the group of companies doctrine will only apply 
in extreme and exceptional cases. German 
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Federal Court of Justice, Docket No. III ZR 
371/12, Decision dated 8 May 2014 
 
Malaysia 
 
Court of Appeal considers stay of arbitration 
proceedings under amended act 

In TNB Fuel Services Sdn Bhd v China National 
Coal Group Corp, the appellant had called for 
tenders for a long-term supply of coal. The 
respondent submitted its bid, which was 
accepted by the appellant. The appellant then 
issued a letter of acceptance that laid out the 
terms of the award. Subsequently, the 
respondent failed to supply the coal that it had 
promised the appellant. In response, the 
appellant served a notice of arbitration on the 
respondent. The respondent applied by 
originating summons to the high court for a 
declaration that no arbitration agreement 
existed. It also applied for and successfully 
obtained an injunction restraining the appellant 
from proceeding with the arbitration. While the 
appellant's appeal to the Court of Appeal against 
the injunction order was pending, the summons 
was struck off when the respondent failed to 
comply with an order for security for costs. The 
respondent then filed another originating 
summons before the high court seeking similar 
orders to those in its previous action, as well as 
an injunction application to once again stop the 
arbitration. The appellant filed a stay application 
under Section 10 of the Arbitration Act 2005 to 
stay the respondent's action. The high court 
granted the second injunction application and 
dismissed the stay application. The appellant 
brought its case before the Court of Appeal, 
appealing the judgment of the high court in 
allowing the injunction and refusing the stay. 
The Court of Appeal set aside the high court 
orders granting the injunctions restraining the 
appellant from proceeding with arbitration and 
the order refusing a stay in relation to the 
arbitration. It also ordered further proceedings 
to be stayed pursuant to Section 10 of the 
Arbitration Act 2005. The court gave 
consideration to both Section 10 and Section 8 
of the act. Section 8 in its new form (ie, 
following the amendments introduced by the 
Arbitration (Amendment) Act 2011) states: "No 
court shall intervene in matters governed by this 
Act, except where so provided in this Act." This 

is in contrast to the previous version, which 
stated: "Unless otherwise provided, no court 
shall intervene in any of the matters governed 
by this Act." The court noted that the effect of 
the amendment is to render a stay of court 
proceedings mandatory unless the agreement is 
null and void or impossible to perform. It also 
noted that the court is no longer required to 
delve into the facts of the dispute when 
considering an application for a stay. TNB Fuel 
Services Sdn Bhd v China National Coal Group 
Corp [2013] 4 MLJ 857, Court of Appeal, 
judgment by Court of Appeal Justices Zaharah 
Ibrahim, Anantham Kasinather and Mah Weng 
Kwai. 
 
Singapore 
 
Guidelines as to whether a Claim is 
Arbitrable or Non-Arbitrable   
 
The Singapore High Court recently examined 
whether a minority oppression claim was 
capable of settlement by arbitration. In the 
course of declining to order a stay in favour of 
arbitration, the court examined how a case was 
to be assessed as arbitrable or non-arbitrable.  
The claimant Silica Investors was a minority 
shareholder in Auzminerals, a Singapore-
registered company. Silica Investors had 
purchased the shares from Lionsgate Holdings. 
The share sale agreement provided for 
arbitration for “any dispute arising out of or in 
connection with this Agreement, including any 
question regarding its existence, validity or 
termination…” Silica Investors brought a 
minority oppression claim against Lionsgate and 
various related parties under the local 
Companies Act. Amongst other things, Silica 
Investors sought an order for the liquidation of 
Auzminerals. The court accepted that there may 
be claims which straddle the line between 
arbitrable and non-arbitrable claims, and found 
that a nuanced approach was necessary. The 
court held that an oppression claim could be 
arbitrable if all the parties were bound by an 
arbitration agreement, depending on the facts of 
the case, the manner in which the claim is 
framed, and the remedy or relief sought. The 
court focused on the consensual nature of 
arbitration, which limited its application to third 
parties, and compared it to court proceedings 
where the court could grant relief that would 
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affect third parties. The court also found that the 
International Arbitration Act did not confer 
arbitral tribunals with the power to grant all 
statute-based remedies or reliefs available to a 
court. The court concluded that many if not 
most minority oppression claims would be non-
arbitrable, save where: (a) all the shareholders 
were bound by the arbitration agreement; or (b) 
there were unique facts, and the Court is also 
satisfied that: (i) all the relevant parties 
(including third parties whose interests may be 
affected) are parties to the arbitration; and (ii) 
the remedy or relief sought is one that only 
affects the parties to the arbitration. In the 
circumstances, the court found that Silica 
Investor’s claim was non-arbitrable in nature. 
Silica Investors Ltd v Tomolugen Holdings Ltd 
[2014] SGHC 101. 
 
 
Spain 
 
Arbitrators exceeding their powers  
 
Respondent E challenged a domestic arbitration 
award issued by Corte Nacional de Arbitraje 
Civil y Mercantil ANJAR. He claimed that the 
scope of the award went beyond the issues 
heard in the course of the arbitration. The Court 
admitted partially the challenge and found that 
the arbitrators over-exerted his powers and they 
gave the claimant F more than he had actually 
demanded. In particular, while the claimant F 
claimed the rescission of a contract of sale, the 
arbitrator awarded not only the rescission but 
also a compensation for damages which, as a 
matter of fact, had never been asked for by the 
claimant F. Accordingly, the Court decided to 
set aside partially the award. Sentencia del 
Tribunal Superior de Justicia de Canarias no. 
1/2014 de 29 April 2014. 
 
Switzerland  
 
Arbitration Awards and time limits  
 
A Swiss and a French company entered into two 
contracts in 2002 and 2003 for the lease of 
aircraft. There was an arbitration clause and 
Swiss law was applicable. Ad hoc arbitration 
proceedings began in Geneva in 2010, with 
claims and counterclaims. After establishing the 
facts of the case, the sole arbitrator (a Geneva 

lawyer whose identity I will not disclose here to 
protect his privacy as he is about to retire) 
procrastinated for months without actually 
issuing his award, which caused some 
exasperation with the parties. Counsel for both 
parties and the arbitrator then set a date beyond 
which the arbitrator would automatically resign 
if he had not been able to issue the award the 
parties had been expecting for quite a while. 
The deadline was September 2. The award was 
issued on September 3. An appeal was made to 
the Federal Tribunal. The following points are 
quite interesting in the opinion: (i) When the 
parties agree that an award shall be issued by a 
certain date and the arbitrator agrees to abide by 
this time limit, the arbitration agreement 
between the parties is modified and so is the 
receptum arbitrii. The receptum arbitrii, of 
course, binds the arbitrator to both parties. (See 
Section 3.2.1 of the opinion in this respect.) (ii) 
By insisting on compliance with a specific time 
limit, a party does not abuse its rights. (See 
Section 4 of the opinion in this respect.) The 
case is indeed exceptional and unlikely to 
happen ever again, but the developments it 
contains are quite significant: an arbitrator 
agreeing to a time limit with the parties must 
definitely issue his award in a timely manner. 
4A_490/2013 Judgment of January 28, 2014 
First Civil Law Court 
 
United Kingdom 
 
Exhaustion of the arbitration agreement  
 
In A Limited v B Limited, the High Court of 
Justice in the UK issued a judgment on 
preliminary issues holding that – under the 
Arbitration Act 1996 – the applicant (party A) 
had exhausted “any arbitral process of appeal or 
review” (Section 70 of the Act) before bringing 
a set-aside proceeding (the present case) before 
the court. In the original arbitration, party B 
brought a claim against party A for 
approximately 7.5 million USD for failure to 
pay under two contracts. The arbitral tribunal 
ultimately found in favor of party B and issued 
an award. Party A claimed that there was never 
a contract between party A and party B, and that 
therefore, the tribunal had no jurisdiction over 
any of party B’s claims. The tribunal rejected all 
of party A’s jurisdictional challenges. 
According to the arbitration rules used in this 
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dispute (the International Cotton Association’s 
(ICA) arbitration rules), a losing party has the 
right to appeal. Party A sent the ICA a notice of 
appeal but did not pay the required deposit of 
fees. The ICA then sent party A a notice that 
their appeal had been dismissed. A week later 
party A sent the ICA the required deposits and 
sought an extension on the time for paying by 
seeking to excuse the late payment on the basis 
of local public holidays and oversight. The ICA 
refused the extension application. The appeal 
remained dismissed. In the present case, party B 
challenged party A’s exhaustion of all available 
arbitral appeals and requested the court to 
dismiss the set-aside application. The court held 
that party A had exhausted all appeals when the 
ICA dismissed the appeal application even after 
party A sent the deposit. In other words, the 
appeal was exhausted because there was no 
further action that party A could take to appeal 
the arbitral award through the ICA’s procedures. 
A Limited v B Limited [2014] EWHC 1870 
(Comm). 
 
United States 
 
Ninth Circuit rejects Plaintiff's attempt to 
apply the alter-ego doctrine for the purpose 
of invoking the commercial activity exception 
to the FSIA. 
   
Plaintiff sought to execute a judgment against 
the Democratic Republic of Congo.  To get 
around Congo's immunity under the Foreign 
Sovereign Immunities Act ("FSIA"), Plaintiff 
invoked the commercial-activity exception, 
which applies when a foreign sovereign has 
property located and used for commercial 
activity in the U.S.  The property in question 
was a tax debt owed to Congo by Unocal's 
subsidiary. Under Ninth Circuit precedent, 
enforcement proceedings are governed by the 
law of the state in which the court sits.  The case 
was brought in the Central District of 
California, so California law applied. Under 
California law, a debt is located where the 
debtor is located.  The formal debtor, Unocal's 
subsidiary, is a Bermuda corporation.  Plaintiff 
argued, however, that the alter ego doctrine 
should be used to impute the debt to Unocal, 
which is located in the U.S. The Ninth Circuit, 
reversing the lower court, rejected the 
argument.  Applying the alter ego doctrine to 

disregard the separate legal status of Unocal and 
its subsidiary in order to find Congo's right to 
payment is located in the U.S. would, the court 
noted, constitute a novel extension of California 
law.  California courts have rejected similar 
attempts to expand the alter ego doctrine.  The 
Ninth Circuit believed that the California courts 
would not extend the doctrine to these 
circumstances either. FG Hemisphere 
Associates, LLC, v. Unocal Corporation and FG 
Hemisphere Associates, LLC, v. Democratic 
Republic of Congo, AKA Republic of Zaire, 
Nos. 12-56031 and 12-56110 (9th Cir. Mar. 4, 
2104). 
 
______________________________________ 
 
 
4. NOTES 
 
§ The Article “New Supreme Court’s Guidance 

of Law on Commercial Arbitration of 
Vietnam – A Pro-Arbitration Perspective” by 
Nguyen Manh Dzung and Dang Vu Minh Ha 
has been posted online. 
 

§ The Article “Recognition of Arbitral Awards 
in Ukraine: Some tips on their effective 
enforcement” by Alexander Chebotarenko has 
been posted online. 

 
§ The Article “Court of Appeal considers stay of 

arbitration proceedings under amended act” 
by S. Mogan was first published in 
http://www.internationallawoffice.com. 
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Veiga Filho, Marrey Jr. e Quiroga 
Advogados (Brazil) 

§ Gultutan, Dogan – Esin Attorney 
Partnership (Turkey) 

§ Krapfl, Claudia – Gleiss Lutz (Germany) 
§ Lotfi, Courtney – Freshfields Bruckhaus 

Deringer LLP (Austria) 
§ Manh Dzung, Nguyen – Dzungsrt & 

Associates LLC (Vietnam) 
§ Metea, Mirela – Maravela & Asociatii  

(Romania) 
§ Minh Ha, Dang Vu – Dzungsrt & Associates 

LLC (Vietnam) 
§ Mogan, K Shanti – Shearn Delamore & Co. 

(Malaysia)  
§ Poncet, Charles - ZPG Geneva (Switzerland) 

§ Popescu, Alina – Maravela & Asociatii 
(Romania) 

§ Reider Mary Ann - Baker & McKenzie (USA) 
§ Sharp, Iain M. – Bryan Cave LLP 

(Singapore) 
§ Spaccaquerche Barbosa, Flávio – Mattos 

Filho, Veiga Filho, Marrey Jr. e Quiroga 
Advogados (Brazil) 

§ Zaslowsky, David  - Baker & McKenzie 
(USA) 

 
This is a non-exhaustive review. Do not rely on 
its contents without seeking legal advice from 
experts in the relevant jurisdiction. New 
contributors are aways welcome in the upcoming 
issues. We thank those who contributed to the 
present edition. Editors: Albert Badia and Ana 
Maria Daza-Clark. 
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